WHO NEEDS LETTERMAN?  THE ANNUAL “ACMIE TOP 10 CASES”

Brian A. Comer, Collins & Lacy, P.C., Columbia, South Carolina

(Reported Cases)

1. Coons v. Industrial Knife Co., Inc., 620 F.3d 38 (1st Cir. 2010) (industrial knife cutter and hand injury case involving motion practice and statute of limitations defense; decision in favor of manufacturer on appeal).

FACTS: Plaintiff suffered a serious hand injury while changing an industrial paper cutting knife.

PROCEDURE: Plaintiff brought a products liability action against the alleged manufacturer and distributor of the knife.  Defendant brought a third-party claim against another defendant alleging that it was the actual manufacturer of the knife.  The third-party defendant brought yet another third-party Complaint against another company in the supply chain, which in turn filed cross-claims against the other defendants.  Plaintiff moved to amend his Complaint to assert actions against the new third-party defendants.  One of the defendants (Industrial Knife) asserted the statute of limitations as one of its defenses in its Answer.  

Nearly two years later, the third-party defendants filed a motion to dismiss, citing to the statute of limitations.  The district court denied it as untimely.  The case went to trial, and the third-party defendants renewed their motion at the close of plaintiff’s case.  The court denied it without prejudice but said that it could be renewed after all the evidence.  The motion was not renewed before the jury retired to deliberate, and they returned a verdict against Industrial Knife.  The court entered judgment against Industrial Knife for $328,247.08.  Industrial Knife filed a motion under Fed.  R. Civ. Proc. 59(e) and renewed its statute of limitations defense.  The court decided the defense was meritorious, reversed the judgment and entered judgment for Industrial Knife.  It also awarded Industrial Knife $6,886 in attorney’s fees and $1,358 in sanctions for plaintiff’s untimely designation of expert witnesses.  Plaintiff appealed.

DISPOSITION: The First Circuit Court of Appeals affirmed the district court’s ruling.

OPINION: Plaintiff contended that Industrial Knife waived the statute of limitations defense by failing to raise it through a timely pre-trial motion or renewed motion for judgment as a matter of law.  The Court of Appeals rejected this argument.  Because Industrial Knife raised the limitations defense in its Answer, no more was needed to preserve the issue for trial.  In addition, a renewed motion for judgment as a matter of law under Fed. R. Civ. Proc. 50(b) is not the only way to raise a limitations defense that has been rejected by a jury.  Rule 59(e) authorizes correction of a “manifest error of law,” and entering judgment against a party who was entitled to judgment as a matter of law could easily be thought to satisfy this requirement.  The court also found that the motion made under Rule 59(e) satisfied the time and content requirements of a motion made under Rule 50(c), and therefore it treated it as a Rule 50(c) motion.  After sorting through these procedural matters, the court noted that plaintiff’s claims against the original defendant were within the three-year statute of limitations.  However, the claims against the third-party defendants were well outside the statute of limitations, making them time-barred unless they “relate back.”  The court agreed with Industrial Knife’s relation back analysis under Rule 15(c).  Although Rule 15(c)(1)(a) allows relation back under state law analysis, plaintiff forfeited this argument by failing to raise it in his opposition to Industrial Knife’s post-judgment motion.  The court also rejected plaintiff’s argument that it was Industrial Knife’s burden to show that plaintiff’s claims did not relate back to the original Complaint, which the court found that Industrial Knife had satisfied.  Finally, the court upheld the award of attorneys’ fees and expenses based on what it perceived to be a “thorough opinion” by the district court explaining the award.  Affirmed.
2. Salinas v. Amteck of Kentucky, Inc., 682 F. Supp.2d 1022 (N.D. Cal. 2010) (scissor lift case involving adequacy of warnings and Daubert analysis; decision in favor of manufacturer on summary judgment motion that “morphed” into Daubert motion).

FACTS: Construction workers were standing on a scissor lift and working to guide a heavy gauge cable bundle into overhead conduit.  Although the cable was being pulled from the other end by a mechanical tugger, the top rail of the work platform was supporting the cable bundle.  After several pulls of the cable bundle, the scissor lift tipped over, significantly injuring one of the workers and killing the other worker.  

PROCEDURE: Plaintiffs sued numerous construction defendants and the manufacturer of the scissor lift, alleging claims in strict products liability, defective design, failure to warn, negligence, and punitive damages.  The manufacturer moved for summary judgment on all claims.  Plaintiffs did not oppose the manufacturer’s motion as to the manufacturing or design defect claims (including negligence in manufacture and design) or the claim for punitive damages.  Therefore, the court granted the motion with regard to these claims.  The sole remaining claim related to plaintiffs’ allegations that the manufacturer failed to warn regarding tipover and load limitations of the scissor lift.  The primary dispute between the parties related to the adequacy of the warnings.

DISPOSITION: The district court granted the manufacturer’s motion for summary judgment on the remaining claim pursuant to a Daubert analysis.

OPINION: In its motion, the manufacturer provided expert testimony to support that the scissor lift was in full compliance with ANSI A92.6-1999 horizontal load test and stability requirements when it was manufactured and shipped; and that the warning labels and Operator’s Manual complied with all industry standards and practices.  The expert had further testified that the occupants of the scissor lift did not heed the regulations, standards, and warnings of the machine and misused it when they tried to carry and support electrical wiring on the guard rails.  In addition to these points, the manufacturer pointed out in its motion that plaintiffs could not demonstrate that the workers read the manufacturer’s clear warnings.  Plaintiff’s response incorporated testimony from their expert, a Safety Engineer and Certified Safety Professional.  He opined that the scissor lift’s warnings did not adequately address the horizontal forces that caused the accident.  Plaintiffs also argued that the construction workers’ failure to read the warnings was irrelevant because (i) it does not bar the inadequate warnings claim, and (ii) it is inadmissible because it is speculative and unsupported by evidence.

In a reply brief, the manufacturer raised for the first time that plaintiffs’ expert was unqualified to render an opinion on warnings and that his opinions were irrelevant and unreliable.  The court agreed with plaintiffs’ objection that the manufacturer’s reply was essentially a Daubert motion and granted plaintiffs additional time to file a surreply.  However, when plaintiffs failed to file a brief, the court closed briefing and issued its Order.

The court found that plaintiffs failed to meet their burden of establishing the admissibility of their expert’s opinion.  Plaintiffs’ expert lacked experience, training and education to opine on the adequacy of warnings or safety labels.  There was no evidence to support that he had ever been admitted as a warnings expert.  Furthermore, plaintiffs’ expert failed to establish that his opinions were the product of reliable principles and methods: he never inspected the scissor lift, never looked at photos to determine its labeling, never inspected the accident scene, and failed to review other evidence.  He also admitted that the scissor lift’s labeling and manuals comported with ANSI and industry standards.  Finally, he could not offer an alternative warning or pictogram either from his own experience or from other manufacturers, and there was no evidence he had conducted any peer review or consultation on his opinions.  

Essentially, the manufacturer’s motion for summary judgment became a Daubert motion, and the court found that plaintiffs’ expert opinions lacked the indicia of scientific reliability required under Daubert.  Therefore, there was no triable issue of fact with regard to whether any alleged defect in the manufacturer’s warnings was a substantial factor in causing the accident.  Motion granted.

3. Reiss v. Komatsu America Corp., 735 F. Supp.2d 1125 (D. North Dakota 2010) (asphalt compactor rollover death case; decision in favor of plaintiff on defendants’ motion for summary judgment on all claims except breach of warranty, in which court granted summary judgment).

FACTS: Decedent was operating a nine-wheel pneumatic rubber tire roller compactor to compact asphalt pavement.  The edge of the road was marked by stakes with pink markers on top.  Decedent was operating the compactor past the stakes and it rolled over into a ditch, causing his death. 
PROCEDURE: Plaintiff brought a products liability action against multiple defendants, alleging that they manufactured the compactor and were liable in strict liability, failure to warn at the time of manufacture, failure to warn at the time of discovery of the danger, negligence, breach of warranty of merchantability, and breach of warranty of fitness for a particular purpose.  One of the defendants removed the case to federal court, and both defendants moved for summary judgment.

DISPOSITION: The district court denied summary judgment on all of plaintiff’s claims, with the exception of breach of warranty (which it granted based on the statute of limitations). 
OPINION: The court first addressed which defendant was properly named based on a state statute that allowed dismissal of any defendant who could show that it was not the “manufacturer” of the product at issue.  Diesel Machinery (“DM”), a defendant, argued that Komatsu was the manufacturer.  Komatsu argued that the true manufacturer was an unnamed Brazilian company.  In an attempt to bolster its argument, DM argued that Komatsu held itself out as the manufacturer in labels on the machine, in letters to DM, and in the warranty to decedent’s employer.  Based on the compactor’s decals, brochure, operator’s manual and warranty information, the court found that Komatsu held itself out as the apparent manufacturer of the machine.  Based on this finding, DM argued that it should be dismissed from the case.  However, the court rejected this argument based on plaintiff’s argument that DM exercised some control over the design of the machine (i.e., DM was the party responsible for ordering and installing a rollover protection system (“ROPS”) if the customer requested one).  There were genuine issues of material fact as to whether DM had actual knowledge of the alleged product defect and whether it created the alleged defect that caused decedent’s death.


With regard to plaintiff’s strict liability claim, the court reviewed whether there was a rebuttable presumption of no defect based on compliance with government or industry standards.  From a review of the applicable standards, the court determined that there was no rebuttable presumption with regard to the machine.  No government standards existed that applied to the compactor, and industry standards as of the date of manufacture (1990) indicated that a ROPS was an optional addition (not standard).  Therefore, the question was whether absence of a rollover protection system as standard equipment rendered the compactor unreasonably dangerous.  Plaintiff provided expert testimony to support that the absence of the ROPS rendered the machine unreasonably dangerous.  In addition, a former DM salesman who assisted decedent’s employer in leasing the machine testified that he was unaware that a ROPS was optional equipment.  There was also testimony from decedent’s employer that he did not recall having discussions with DM about whether a ROPS could be added. Another witness for decedent’s employer testified that he looked at the machine to determine if there were mounting brackets to install a ROPS, and he did not see any.  He also looked in the maintenance manual, but it made no mention of a ROPS.  Therefore, there was a genuine issue of material fact as to whether the purchaser of the machine was aware of the option to purchase a ROPS and made the conscious decision not to do so.  The court then reviewed whether individuals who used the machine considered it “safe” and whether they had an appreciation of the seriousness of injury that could result from a rollover.  The court concluded that there were genuine issues of material fact as to whether decedent or other employees were aware of the seriousness of a rollover injury and whether the lack of an ROPS is a defect that rendered the machine unreasonably dangerous.  Therefore, it denied summary judgment on the strict liability claim.  


On the failure to warn at the time of manufacture claim, the court found there was evidence to support that defendants knew of at least some risk of operating the machine without a ROPS because of the warning in the manual to “KNOW your work area.  Use extreme caution on uneven terrain.”  Defendants argued that the dangers of operating the machine without a ROPS were open and obvious based on testimony of the machine’s users that they knew that they should not operate it too close to the edge of the roads.  Be that as it may, the court found that no employee testified that they were aware that the machine could roll over on all types of terrain and result in serious injury or death.  Since no warning conveyed this information, there was a material issue of fact pertaining to adequacy of the warning.  On the failure to warn at the time of discovery of danger, the court found that there were genuine issues of material fact as to whether a post-sale duty to warn was created.  Plaintiff’s expert provided testimony about the danger, and neither Defendant argued that it was impossible to trace the retailers who sold the machine or the purchasers.  Therefore, the court denied summary judgment on this claim.


With regard to the negligence claim, the court found there were genuine issues of material fact as to whether defendants were negligent in designing and/or manufacturing the compactor without a ROPS under the circumstances.  Questions remained as to whether decedent’s employer knew of the availability of a ROPS as optional equipment and whether the dangers of operating the compactor without it were known to employees.


With regard to the breach of warranty claims, the court reviewed North Dakota’s warranty statute and prior precedent holding that a claim accrues when tender of delivery is made of the product.  Although plaintiff presented contrary authority, the court distinguished the authority and also found that plaintiff’s argument for equitable estoppel did not apply.  Decedent’s employer leased the machine in 1990 and purchased it in 1991.  Therefore, the four year statute of limitations had run for purposes of the breach of warranty claim at the time of the filing of the Complaint in 2008.  Motion denied in part and granted in part (with regard to breach of warranty claim).  

4. Johnson v. Bauer Corp., 71 A.D.3d 1586 (N.Y. App. Div. 2010) (ladder collapse case involving manufacturing defect claim and spoliation of evidence; decision to affirm grant of summary judgment in favor of manufacturer/seller).
FACTS: Plaintiffs were working on a scaffold platform supported by two ladders when one of the ladders collapsed, causing them both to fall.  Plaintiffs’ employer discarded the ladder before commencement of the litigation.  
PROCEDURE: Plaintiffs brought a products liability action against the ladder’s manufacturer and seller.  The seller moved for summary judgment to dismiss the Complaint, and the manufacturer moved for summary judgment of both the Complaint and the seller’s cross claim.  The lower court granted both motions, and plaintiffs appealed.

DISPOSITION: The New York Supreme Court, Appellative Division, affirmed the lower court’s decision to grant summary judgment.  

OPINION: In a manufacturing defect claim where the product is unavailable and the claim must be proved circumstantially, plaintiff must prove that the product did not perform as intended and exclude all other causes for the product’s failure that are not attributable to defendant.  Defendants presented evidence to establish that the manufacturer manufactured its ladders in accordance with general industry standards and that the ladder at issue failed because the weight of the scaffold, workers, and materials exceeded its rated capacity.  There was also evidence that the ladder was damaged prior to the accident and was set at an improper angle.  In opposition to the motions, plaintiffs failed to present evidence excluding all other causes of the accident not attributable to defendants.  Affirmed.
5. Kiak v. Crown Equip. Corp., 989 A.2d 385 (Pa. Super. Ct. 2010) (forklift case involving preemption defense and design defect claim relating to back-up travel alarm; decision in favor of plaintiff for new trial).

FACTS: Plaintiff worked at a foundry and was injured when a forklift operated by a co-worker pinned him between two boxes and nearly amputated his foot.  Although the forklift was equipped with a functioning back-up travel alarm and strobe light, plaintiff claimed he was unaware that the forklift was near him until it was a few feet away and he was unable to get out of its way.  Plaintiff also claimed that the forklift’s back-up travel alarm was defective because it did not sound when the forklift coasted backwards in neutral.  The manufacturer contended that its forklifts were customizable based on the needs of the purchaser.  Plaintiff’s purchaser specified that it wanted a back-up travel alarm designed to sound when the operator moved the throttle into reverse and stop sounding when the throttle was placed in the neutral or forward positions (regardless of the actual travel direction of the forklift).

PROCEDURE: Plaintiff filed a Complaint against the forklift manufacturer, alleging causes of action for negligence, breach of warranty and strict product liability.  Plaintiff withdrew his negligence and breach of warranty claims and proceeded to trial against the manufacturer solely on the strict liability claim.  The jury returned a verdict in favor of the manufacturer.  However, an appellate court vacated the verdict and remanded the case for a new trial.  On remand, the manufacturer filed a motion for summary judgment, which was granted by the trial court.  Plaintiff again appealed, and a panel of the appellate court filed a decision reversing the trial court’s Order and remanding for further proceedings.  The appellate court subsequently withdrew the panel decision and granted reargument en banc with regard to four issues.

DISPOSITION: The appellate court reversed the trial court and remanded the case for trial.  
OPINION: The appellate court reviewed four claims presented by plaintiff as bases for the trial court’s error in granting the manufacturer’s motion for summary judgment.  Three of plaintiff’s claims related to whether the trial court erred in concluding that plaintiff’s claim was preempted by federal law.  The remaining claim related to whether the trial court erred in finding that plaintiff failed to establish causation despite evidence that plaintiff would have heeded a back-up alarm if the forklift had a warning that sounded while coasting in reverse.


With regard to the preemption claims, the court reviewed the principles of express and implied preemption and applied them to the legislative history behind the Occupational Health and Safety Act.  The court noted that the Act included a “savings clause” which carved out of its preemption rules state common law and statutory tort remedies, such as the claim raised by plaintiff.  Other legislative history also supported that Congress intended to preserve state tort law from preemption.  The court also reviewed the principles of field preemption and concluded that the Act clearly demonstrated the intent of Congress to allow states a role in maintaining safe and healthy working conditions.  Finally, the court reviewed whether compliance with both federal and state regulations is a physical impossibility, i.e. conflict preemption.  The court reviewed the federal regulation at issue and found that plaintiff’s product liability theory suggested a standard that was not in conflict with or preempted by federal law.


With regard to the causation issue, the manufacturer had alleged that plaintiff’s claims failed as a matter of law because plaintiff’s defect theory was based on the unsupported assumption that plaintiff would have heeded a different type of travel alarm, which contradicted his trial testimony.  Plaintiff presented expert testimony that because of the manner in which the forklifts were operated (whereby they frequently coasted in reverse without the sounding of the alarm), it was necessary that they have a safety feature whereby the alarm system would continuously sound while backing up.  The absence of this feature made the forklift unsafe.  Plaintiff presented additional expert testimony that the phenomenon of “habituation” (i.e., that a person loses his/her awareness of something after being around it for a long time) does not apply to back-up beepers, and plaintiff could have known of the proximity of the forklift if it had a signaling device while it was coasting.  From all of this evidence, the court concluded that there was a substantial question of material fact as to whether the alleged design defect caused plaintiff’s injuries.  Reversed and remanded for trial. 

6. Holst v. KCI Konecranes Int’l Corp., 699 S.E.2d 715 (S.C. Ct. App. 2010) (crane case where operator lowered load onto decedent and plaintiff claimed that crane was defective in design because of failure to incorporate cameras or proper warnings; appellate court decision affirming grant of summary judgment in favor of crane manufacturer).

FACTS: Decedent was a checker at a terminal at the port in Charleston, South Carolina.  He was responsible for identifying containers needed for transport between the container yard and ships.  He would instruct crane operators to move and load the containers in the proper sequence.  Decedent was killed when a crane operator lowered containers in an area where he was standing, crushing him.
PROCEDURE: Plaintiff (decedent’s wife) filed suit alleging negligence, breach of warranty, and strict liability for defective design against the crane manufacturer.  The crane manufacturer moved for summary judgment, which was granted by the lower court.  Plaintiff appealed.
DISPOSITION: The South Carolina Court of Appeals affirmed the grant of summary judgment.
OPINION: Plaintiff’s first argument was that the lower court improperly weighed conflicting testimony concerning product defect, compliance with industry standards, and comparisons of the crane to others on the market.  Plaintiff cited to the testimony of two experts to support that the crane operator did not have obstruction-free visibility and that the crane should have been equipped with a camera.  Even so, both experts for plaintiff conceded that a camera would not eliminate a blind spot, they did not know of other manufacturers who utilized a camera, and the crane met industry standards/regulations.  One of the experts testified that he had never seen a comparable model crane with greater visibility than the one at issue.  Because of a lack of evidence of alternative design or that a risk-utility test was conducted with regard to the crane by plaintiff’s experts, the court held that plaintiff could not establish the crane was defective and unreasonably dangerous as a matter of law.  With regard to compliance with industry standards, the court reviewed American Society of Mechanical Engineers standard B30.2-1.5.1(b).  The court affirmed that the manufacturer complied with this standard from the evidence and that the operator’s access to a telephone, intercom with a loudspeaker, and two-way radio also aided in his “view” of the load block so as to bring the crane into compliance with applicable standards.  Finally, the court affirmed that plaintiff’s experts failed to provide evidence that another crane was similar enough to the one at issue so as to provide proof that other cranes on the market had better visibility.


Plaintiffs also argued that the lower court applied an improper legal standard by basing its grant of summary judgment on the crane’s conformity with industry custom.  The appellate court did not agree and noted that conformity with industry standards was only one factor considered by the trial court.

Plaintiff also argued that the lower court erred in applying inapplicable legal standards from certain Fourth Circuit Court of Appeals and South Carolina state court cases.  The court distinguished each cited case on legal or factual grounds and ruled that the lower court did not err in relying on them.

Finally, the court addressed summary judgment on each of plaintiff’s claims (strict liability, negligence – defective design, and negligence – failure to warn).  The court cited to its prior discussion as also applying to support dismissal of the strict liability claim.  On the negligent design claim, the court focused on the superiority of the design of the crane in comparison to others, its compliance with applicable standards, and the fact that the blind spot could not be eliminated to support its holding that there was no material issue of fact.  The court also found that the crane included proper warnings both in the Operator’s Manual and on the crane itself so as to support summary judgment on plaintiff’s negligent failure to warn claim.  Affirmed.

(Unreported Cases)

7. Brown v. Husky Injection Molding Sys., Inc., No. 08-11840-RGS, 2010 WL 4638761 (D. Mass. Nov. 17, 2010) (injection molding machine, allegation of manufacturing defect, and defense that the machine was altered after manufacture; decision in favor of manufacturer on motion for summary judgment).

FACTS: Plaintiff permanently injured his hand while attempting to clean an injection molding machine.  

PROCEDURE: Plaintiff alleged that manufacturer negligently failed to attach a safety-critical Front Pulley Guard to the frame of an injection molding machine during its assembly.  There was no dispute that if the guard had been in place, the accident would not have happened.  It was also undisputed that plaintiff’s employer rebuilt the machine six years prior to plaintiff’s accident (although the employer claimed that the machine was refurbished to its original configuration).  Manufacturer moved for summary judgment.

DISPOSITION: The court granted manufacturer’s motion for summary judgment.

OPINION: Plaintiff has the burden of proving that a defect attributable to the manufacturer’s negligence caused the injury.  Where an injury occurs after the defendant has surrendered control of the product at issue, plaintiff must show that the product was not handled improperly by intermediate handlers.  To this end, manufacturer presented evidence from the installer of the machine, who testified that all of the machines were equipped with a Front Pulley Guard.  Plaintiffs rebutted this evidence by presenting the testimony of an employee who testified he worked regularly with the machines like the one at issue, had never seen a Front Pulley guard on any of them, and that no safety guards were ever removed.  However, the employee did not begin working at the plant until a year after the machines were installed.  Another employee testified that three of five machines like the one at issue had screw holes that could have mounted the brackets necessary to install a Front Pulley Guard, while two of the machines did not.  A machine inspector testified that he inspected a machine that looked like the one at issue and located screw holes indicating where a Front Pulley Guard was (or should have been) affixed to the machine.  In further rebuttal, plaintiff relied on an expert witness who cited to a “sister machine” that lacked provisions for mounting a guard.  

Although plaintiff offered some evidence in support of his claim (e.g., that it was the employer’s policy not to remove guarding), there was no testimony to rebut the testimony provided by the installer, who said that the guarding was present at the time of installation.  The employee who testified that the guard was missing did not begin working until a year after installation of the machine, so his testimony could not account for this time interval.  Motion granted.

8. Hall v. Home Depot U.S.A., Inc., No. 09-277-P-H, 2010 WL 4226717 (D. Me. Oct. 21, 2010) (woodchipper case involving loss of fingers and plaintiff’s failure to warn and design defect claims; decision in favor of plaintiff in part and seller/renter of machine in part on defendant’s motions to exclude expert testimony and for summary judgment).
FACTS: Plaintiff rented a wood chipper/shredder from a local Home Depot.  Plaintiff had no prior experience with the machine and relied on Home Depot’s employees to recommend the appropriate model.  The machine had numerous warnings on its discharge chute about keeping hands and feet clear of the area, shutting off the machine when inspecting or servicing it, and other warnings (including a pictogram of a finger being cut off).  The rental contract included similar warnings, and plaintiff was offered and accepted the Operator’s Manual as part of the rental contract.  When plaintiff operated the machine, it stalled because of debris in the discharge chute.  He moved the machine, restarted it, and began loading it.  When the machine sounded like it was going to stall again, he moved it with the machine running in an attempt to avoid having it stall again.  According to the opinion, a stick was protruding in front of a wheel, preventing the wheel from turning.  Plaintiff went to remove the stick and somehow his hand ended up in the discharge chute, amputating his right, middle, index and ring fingers.  Plaintiff could not remember how his hand went from grasping the stick to being in the discharge chute.
PROCEDURE: Plaintiff sued Home Depot, as the lessor of the machine, and the machine’s manufacturer.  Plaintiff claimed that the machine was defective and unreasonably dangerous because it did not have a better guard and did not comply with the standard of the National Safety Council.  He also claimed that Home Depot failed to warn him that the machine could jam and that he would have known there was a problem if they had.  Home Depot moved for summary judgment and for exclusion of the testimony of plaintiff’s expert on Daubert grounds.
DISPOSITION: The district court denied the motion for summary judgment.  The motion to exclude the testimony of plaintiff’s expert was granted in part and denied in part.
OPINION: With regard to defendant’s Daubert Motion, Home Depot argued that plaintiff’s expert relied on the wrong National Safety Council publication and merely applied a mathematical formula to come up with the dimensions of his proposed solutions for the shortcomings he perceived in the woodchipper’s designs.  He also admitted that some of his measurements were inaccurate.  He also did not design or create the guard he believed was necessary, so its feasibility could not be established.  Plaintiff responded with an account of his expert’s experience and an explanation for his expert rejecting the specific ANSI standard (and instead relying on the National Safety Council standard).  The court concluded that the lack of support for some of the expert’s opinions went to the weight of his testimony rather than its admissibility.  Similarly, although some of his testimony concerning the feasibility of the alternative design was lacking in support, the court ruled it was sufficient to survive a Daubert challenge.  The court granted Home Depot’s motion to exclude the opinions that were not disclosed in a timely manner.

With regard to Home Depot’s motion for summary judgment, the court reviewed the warnings on the machine and in the Operating Manual.  It also reviewed plaintiff’s testimony and the testimony of experts for both parties.  Home Depot argued that it had no duty to warn plaintiff because his injury was not foreseeable.  Home Depot based this argument on the fact that plaintiff had no memory of his injury.    Home Depot cited no authority for this argument, and the court agreed with plaintiff’s argument that but for the failure of Home Depot’s employees to warn about the danger inherent in the discharge zone of the machine, plaintiff would not have continued to operate the machine up to the point of the accident.  The court also believed that plaintiff’s response adequately cited to disputed issues of material fact so as to avoid summary judgment.  With regard to the design defect claim, the court reiterated the admissibility of plaintiff’s expert’s opinions so as to raise a disputed issue of material fact.  Granted in part and denied in part.
9. Tatum v. Southern Systems, Inc., No. 1::08-cv-00610, 2010 WL 2874406 (W.D. La. July 19, 2010) (conveyor belt pinch point case where plaintiff lost four fingers; decision in favor of plaintiff based court’s denial of motion for summary judgment).

FACTS: Plaintiff’s job was to work on an assembly line, where she pulled rubber plugs out of compressors that came to her via a conveyor system.  Her hand became caught in the conveyor, causing serious injuries, including the severing of four of her fingers.

PROCEDURE: Plaintiff filed suit against the conveyor manufacturer seeking damages under the Louisiana Products Liability Act.  Defendant manufacturer removed the case to federal court on diversity jurisdiction grounds.  The manufacturer moved for summary judgment, arguing that the undisputed facts did not support any theory of recovery.

DISPOSITION: The district court denied the manufacturer’s motion for summary judgment.

OPINION: The manufacturer presented two arguments in support of its motion.  First, it argued that employees at plaintiff’s employer altered the design layout that had been presented to the manufacturer by plaintiff’s employer.  Altering of the design (i.e., keeping the plugs station above the dual strand conveyor) was not a reasonably anticipated use of the product so as to support a product liability claim under Louisiana law.  Therefore, the manufacturer argued there was no legal duty to design its product to prevent such unanticipated, unforeseeable use.  However, the court disagreed.  There was a lack of evidence to support that the design layout was consulted by the manufacturer during the manufacturing process.  Furthermore, there was no evidence that the manufacturer’s designers were assured that employees would never work near the conveyor.  There was generally a lack of evidence to support that the manufacturer relied upon the positioning of the employees in designing the dual strand conveyor.  “Stated differently, if [employer] did not eliminate the possibility that its employees would be exposed to the dual strand conveyor, then [manufacturer] accepted the risk that employees may work or pass near the conveyor.  Therefore, the court rejected this argument.

The manufacturer’s second argument was that plaintiff stuck her hand in the moving conveyor, which is an obvious risk for which manufacturer cannot be held liable on grounds of an inadequate warning, defect or other basis of liability.  It was undisputed that plaintiff reached down into a gap in the rollers while a sprocket-driven chain was moving.  However, the court again emphasized that whether use/misuse is “reasonably anticipated” is relevant to a determination of this issue.  The court reviewed extensive case law concerning obvious risk and misuse and stated that “courts must make determinations on something of an ad hoc basis, considering the relative negligence of manufacturers and users on a sliding scale basis.”  Using this standard, the court found that plaintiff’s uses of the dual strand conveyor were “reasonably anticipated” uses.  There was a complete lack of warning signs or guards on the dual strand conveyor, which (arguably) violated industry standards.  Although not dispositive, standards are instructive on the types of dangerous uses that a manufacturer should have reasonably anticipated.  All other conveyors in the employer’s plant were equipped with guards and marked with warning stickers.  Therefore, the manufacturer should have reasonably anticipated misuses of its conveyor, which are explicitly contemplated in well-accepted industry standards.  The manufacturer also accepted the risk that employees may be working near the dual strand conveyor.  Denied.

10. Straub v. CGC Systems, Inc., No. 2009-P-0044, 2010 WL 1177339 (Ohio Ct. App. Mar. 26, 2010) (hand injury involving candle baser machine and allegations that pinch point should have been guarded; appellate court decision in favor of manufacturer on review of evidence and denial of post-trial motion).
FACTS: Plaintiff was operating a candle baser machine used to form bases on candles at her employer’s plant.  Her right hand and wrist were severely injured when it was caught in the machine.
PROCEDURE: Plaintiff and her husband filed a products liability Complaint, alleging that the machine was defective “in manufacture or construction,” defective “in design or formulation,” and/or defective “due to inadequate warning or instruction” under Ohio’s products liability laws.  A jury trial resulted in a defense verdict in favor of the machine’s manufacturer.  Plaintiffs filed a Motion for Judgment Notwithstanding the Verdict or, in the Alternative, for a New Trial.  The motion was denied, and Plaintiffs appealed.  The issues raised for appeal were whether the jury’s determination that the machine did not have a design defect was against the weight of the evidence and whether the trial court erred in denying Plaintiff’s post-trial motion.
DISPOSITION: The appellate court affirmed the trial court and found that competent, credible evidence supported the jury’s determination that the machine was not defective.
OPINION: Whether the trial court properly denied plaintiffs’ motion depends on whether the jury’s verdict is against the weight of the evidence.  If the judgment is supported by competent, credible evidence going to all the essential elements of the case, then it must be affirmed.

Plaintiffs relied on their expert’s testimony that the machine’s pinch point should have been guarded and that a guard would have prevented the injury.  Plaintiffs also relied on testimony of the manufacturer’s expert, who admitted that the machine had an unguarded pinch point that posed a hazard and this hazard could have been guarded.  Plaintiffs also pointed the fact that an “interlock” guard was placed on the machine after the injury and the manufacturer’s expert admitted it was technologically feasible prior to the injury.  Although the appellate court agreed that this evidence could have sustained a verdict in favor of plaintiffs, the court pointed out that it did not mandate that result and the evidence was not uncontroverted.  The manufacturer’s expert did not concede that the machine was defective, even though he admitted it had a hazard.  The expert pointed out that plaintiff’s injury resulted from her cleaning the baser while it was operating, which was prohibited by her employer’s posted safety procedures.  In addition, several non-expert witnesses (e.g., current and former employees at plaintiff’s place of work) testified that they believed that the machine was safe.

A jury is not bound to accept the testimony of an expert witness, and expert testimony is not always necessary to establish or to defeat a claim of defective design.  If a device is “simple,” circumstantial or other evidence may be sufficient to determine whether a defect exists.  Based on this law and the evidence submitted to the jury, the appellate court determined that the two assignments of error were meritless.  Affirmed.
� Presented at the April 7, 2011 Agriculture, Construction, Manufacturing and Industrial Equipment (ACMIE) Specialized Litigation Group breakout session at the 2011 DRI Products Liability Conference held in New Orleans, Louisiana.
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