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	Lilly Ledbetter Fair Pay Act of 2009


	Who:
	· Individuals claiming pay discrimination based on race, color, religion, gender, national origin, protected disability, or age under Title VII, the Age Discrimination in Employment Act (ADEA), the Americans with Disabilities Act (ADA), or the Rehabilitation Act (Rehab Act)


	What:
	· 300 day statute of limitations for filing a pay discrimination claim with the EEOC or SCHAC is reset each time an employee receives a paycheck, benefits, or other compensation (Note: The statute of limitations in non-deferral states is 180 days)
· Broadens the definition of an unlawful employment practice to include any “other practice” that affects an employee’s compensation


	When:
	· Signed by President Obama on January 19, 2009

· Effective as of May 28, 2007 (retroactive)



	Where:
	Companies with the following number of employees for pay discrimination under: 

· Title VII (race, color, religion, gender, and national origin) - 15 employees

· ADA (disability) - 15 employees

· ADEA (age) - 20 employees



	Why:
	· Congress wanted to “fix” the U.S. Supreme Court’s decision in Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007), which held that the period for challenging pay discrimination starts to run when an employer first makes the allegedly discriminatory decision, not each and every time the employee later feels the effect of such a decision by receiving a paycheck.


	Websites:
	· Text of Lilly Ledbetter Fair Pay Act of 2009 in final form (S.181)
· http://www.scotusblog.com/wp/wp-content/uploads/2009/01/lilly-ledbetter-fair-pay-act.doc 
· Ledbetter v. Goodyear Tire & Rubber Co. Opinion
· http://www.supremecourtus.gov/opinions/06pdf/05-1074.pdf 

· House Committee on Education and Labor
· http://edlabor.house.gov/blog/2009/01/lilly-ledbetter-fair-pay-act-g.shtml 

· Library of Congress – Information on Final Bill (S.181)

· http://thomas.loc.gov/cgi-bin/bdquery/z?d111:s181:    


On Thursday, January 29, 2009, President Obama signed into law the Lilly Ledbetter Fair Pay (Ledbetter Act), the first new statute of his presidency.  This article will discuss the United States Supreme Court Case that triggered the Ledbetter Act, changes made by the Ledbetter Act, issues likely to arise in future litigation, and recommendations for clients.
Ledbetter v. Goodyear Tire & Rubber Co. 

Facts
Lilly Ledbetter (Ledbetter) worked for Goodyear Tire and Rubber Company (Goodyear) from 1979 to 1998.  Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618, 621 (2007).  For the majority of her time at Goodyear, she worked as an area manager, a position largely occupied by men.  Id. at 643.  During this time, salaried employees at the plant were given or denied raises based on their supervisors’ evaluation of their performance.  Id. at 621.
Initially, her salary was in line with the salaries of men performing substantially similar work.  Id. at 643.  However, over time her pay slipped in comparison to the pay of male area managers with equal or less seniority.  Id.  Ledbetter was unaware of this pay disparity until an anonymous co-worker slipped a note into her mailbox at work that compared Ledbetter’s pay to that of three other male counterparts.  Kate Pickert, 2-Minute Bio Lilly Ledbetter, Time, January 29, 2009, available at http://www.time.com/time/nation/article/0,8599,1874954,00.html.  Ledbetter was the only woman working as an area manager and she was paid $3,727 per month while the lowest paid male area manager received $4,286 per month, the highest paid $5,236.  Id.   
In March 1998, Ledbetter submitted a questionnaire to the EEOC alleging acts of sex discrimination, and in July of that year she filed a formal EEOC charge.  Id. at 621.  After taking early retirement in November 1998, Ledbetter commenced an action in which she asserted, among other claims, a Title VII pay discrimination claim.  Id.

In support of her claim, Ledbetter introduced evidence that during the course of her employment several supervisors had given her poor evaluations because of her sex.  Id.  As a result of these evaluations, her pay was not increased as much as it would have been if she had been evaluated fairly.  Id.  These past pay decisions continued to affect the amount of her pay throughout her employment.  Id. at 622.  
Federal discrimination laws generally require employees to file charges of discrimination with the EEOC within 180 (non-deferral states) or 300 (deferral states, like South Carolina) days after the alleged discrimination occurs.  Based on this requirement, Goodyear argued that Ledbetter’s pay discrimination claim was time barred with respect to all pay decisions made prior to September 26, 1997, 180 days before the filing of her EEOC questionnaire, because no discriminatory act relating to Ledbetter’s pay occurred after that date.  Id.  The jury found for Ledbetter and awarded her backpay and damages.  Id.  The Court of Appeals for the Eleventh Circuit reversed.  Id.

Issue


Are pay discrimination claims considered timely brought “when the disparate pay is received during the statutory limitations period, but is the result of intentionally discriminatory pay decisions that occurred outside the limitations period[?]”  Id. at 623.
Holding


The majority found that Ledbetter should have filed an EEOC charge within 180 days after each allegedly discriminatory pay decision was made and communicated to her.  Id. at 629.  They focused on the ruling in National R.R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002), in which the Court held that “discrete acts” of discrimination must be challenged within 180 days of their occurrence.  Id. at 113.  
The Morgan Court rejected the “continuing violations” doctrine, under which some courts had permitted plaintiffs to challenge a series of related acts of discrimination, as long as at least one had occurred within the 180 days prior to the filing of an EEOC charge.  Id. at 114.  The Court in Ledbetter reasoned that a pay-setting decision, like a discriminatory firing, is a discrete act, independently identifiable and actionable, and that “current effects alone cannot breathe life into prior, uncharged discrimination.”  550 U.S. at 628.  Accordingly, the Court ruled the paychecks issued to Ledbetter during the 180 days prior to the filing of her EEOC charge did not provide a basis for overcoming her prior failure to file a charge within 180 days of the pay decision.  Id.  In addition, the Court said Ledbetter’s policy arguments for giving special treatment to pay claims (the EEOC’s endorsement of her approach in its Compliance Manual and in administrative adjudications) was not supported in the statute and was inconsistent with the Court’s precedents.  Id. at 642.  
Dissent


Justice Ruth Bader Ginsburg wrote a strongly worded dissent.  In the dissent, she stated “compensation disparities … are often hidden from sight.  It is not unusual … for management to decline to publish employee pay levels, or for employees to keep private their own salaries.”  Id. at 650.  She went on to urge Congress to address and correct the “cramped interpretation” of the majority, which she believed was “incompatible with the statute’s broad remedial purpose.”  Id. at 661.  To close, she charged, “Once again, the ball is in Congress’ court.  As in 1991, the Legislature may act to correct this Court’s parsimonious reading of Title VII.”  Id. 

Effect of Ledbetter Ruling


Before the Court’s decision in Ledbetter, most federal courts and the EEOC followed the paycheck accrual rule based on the earlier Supreme Court decision in Bazemore v. Friday, 478 U.S. 385 (1986).  In that case, all members of the Court joined Justice Brennan’s separate opinion in which he wrote: “Each week’s paycheck that delivers less to a black than to a similarly situated white is a wrong actionable under Title VII.”  Id. at 395.  The Ledbetter decision rejected the paycheck accrual rule.  After the Ledbetter decision, an employee was required to file a disparate pay claim based on gender discrimination under Title VII within 180 days of receiving the first paycheck after a discriminatory pay decision was made.  The employee was only allowed this 180 day period, even if the employee was unaware of the disparity. 
Legislative Action

On June 22, 2007, one month after the Supreme Court’s ruling in Ledbetter, United States Representative George Miller (D-CA) introduced H.R. 2831, the Lilly Ledbetter Fair Pay Act of 2007.  While the Ledbetter Act quickly passed in the House, the votes fell short in the Senate and it was tabled for the rest of the 110th Congress.

Democratic gains in the 2008 elections gave supporters of the Ledbetter Act a filibuster-proof majority.  Thus, in the first week of the 111th Congress, the Lilly Ledbetter Fair Pay Act of 2009 (H.R. 11) was reintroduced by United States Representative Miller (D-CA).  It passed with a vote of 247-171.  The Paycheck Fairness Act (H.R. 12), a bill that would amend the Equal Pay Act by limiting employer defenses and adding uncapped punitive and compensatory damages, was also passed.  After passing the Ledbetter Act and Paycheck Fairness Act, the House sent them to the Senate for consideration as a package.  

The Senate separated the two Acts and approved bill (S.181), which contained only the Lilly Ledbetter Fair Pay Act, on January 22 by a vote of 61-36.  The Bill passed the House for a second and final time by a vote of 250 - 177 on January 27 and was signed by President Obama on January 29.
The Ledbetter Act

The Ledbetter Act expressly overturns the Supreme Court’s decision in Ledbetter.  In the preamble, Congress said the Supreme Court decision in Ledbetter “significantly impairs statutory protections against discrimination in compensation that Congress established and that have been bedrock principles of American law for decades.”  Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, Preamble.  Furthermore, the decision “ignores the reality of wage discrimination and is at odds with the robust application of the civil rights laws that Congress intended.”  Id.
While Lilly Ledbetter’s disparate pay claim was based on gender discrimination under Title VII, the Ledbetter Act applies to disparate pay claims based on race, color, religion, gender, national origin, protected disability, or age under Title VII, the Age Discrimination in Employment Act (ADEA), the Americans with Disabilities Act (ADA), or the Rehabilitation Act (Rehab Act).  In addition, there is no language in the Ledbetter Act to suggest that it does not apply to both intentional discrimination and disparate impact claims alike. 

Federal discrimination laws generally require employees to file charges of discrimination with the EEOC within 180 or 300 days after the alleged discrimination occurs.  The Ledbetter Act restores the “paycheck accrual rule” by allowing the statute of limitations for filing a wage discrimination claim with the EEOC to start when the employer makes an adverse pay-setting decision and also each time a discriminatory paycheck is issued.  Therefore, each new paycheck or post-retirement benefits check serves as an unlawful employment practice for which a charge could be filed even if the alleged discriminatory decision or action occurred years earlier.  
The Ledbetter Act applies retroactively, as if the law was in effect on May 28, 2007, the day before the Supreme Court’s ruling.  This means the Ledbetter Act will change the rule of decision for any case in which a final judgment has not yet been entered, including cases currently on appeal.  However, the law can not authorize the reopening of final judgments.  Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 225 (1995) (holding that Congress lacks constitutional authority to retroactively alter the final judgments of Article III courts).  

Under the Ledbetter Act, an unlawful employment practice occurs with respect to disparate pay when:

(1) a discriminatory compensation decision or other practice is adopted; 

(2) an individual becomes subject to a discriminatory compensation decision or other practice; or 

(3) an individual is affected by application of a discriminatory compensation decision or other practice, including each time wages, benefits, or other compensation is paid, resulting in whole or in part from such a decision or other practice.” 

Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3.
Litigation Issues Created By the Act
Senator Barbara Mikulski (D-MD) assured Senators that other than extending the allowable time to file a charge for pay discrimination, the bill did not change existing law.  However, amendments which would have guaranteed these assurances, were defeated.  The following language in the Ledbetter Act is not defined and likely to be the center of future litigation.  
“when an individual is affected by”

An unlawful employment practice occurs with respect to disparate pay “when an individual is affected by application of a discriminatory compensation decision or other practice.”  Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3.  The terms “when an individual is affected by,” may open the door for non-employee individuals to file suit under the Ledbetter Act since family members the employee supports financially are affected by the amount of compensation the employee receives.  
The EEOC’s website states only the following parties can file charges of discrimination with the agency : (1) any individual who believes that his or her employment rights have been violated; and (2) an individual, organization or agency may file a charge on behalf of another person in order to protect the aggrieved person’s identity.   Equal Employment Opportunity Commission, Filing a Charge of Employment Discrimination, http://www.eeoc.gov/charge/overview_charge_filing.html (page last modified on December 20, 2007).  In addition, Senator Barbara Mikulski (D-Md), attempted to assure critics that the Ledbetter Act did not change current law relating to individuals eligible to file pay discrimination charges.  155 Cong. Rec. S759 (daily ed. Jan. 22, 2009) (statement of Sen. Mikulski, “Mr. President, the Enzi amendment is unnecessary. The ‘affected by’ language is not vague. Our bill only applies to workers and their employers”).
“discriminatory compensation decision or other practice”


An unlawful employment practice occurs with respect to disparate pay when “an individual is affected by application of a discriminatory compensation decision or other practice.”    Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3.  The phrase “or other practice” could encompass nearly every possible adverse employment action that potentially affects pay, including, but not limited to, starting pay and initial job placement decisions, failure to provide mentoring or training opportunities, performance reviews, promotions, and so on.

Senator Arlen Specter (R-PA) proposed an amendment (SA 27) to the Ledbetter Act that would have stricken the “other practices” language, arguing it would “promote an enormous amount of litigation as to whether ‘other practices’ included such items as promotion, hiring, firing, training, tenure, [or] demotion.”  155 Cong. Rec. S754 (daily ed. Jan. 22, 2009) (statement of Sen. Specter).  However, Senator Barbara Mikulski, who sponsored the Senate bill, rejected Senator Specter’s amendment because it did not cover “job evaluations,” “classifications” and other “personnel actions that still result in discriminatory wages.”  155 Cong. Rec. S758 (daily ed. Jan. 22, 2009) (statement of Sen. Mikulski, in effect confirming that the Act is intended to include a wide variety of practices).

“benefits or other compensation”

An unlawful employment practice occurs with respect to disparate pay when an individual is affected by application of a discriminatory compensation decision or other practice, “including each time wages, benefits, or other compensation is paid.”  Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3.  The terms “benefits, or other compensation,” could apply to the full gamut of entitlements that an employer’s discriminatory decision could impact, including health benefits, paid leave, bonuses, stock options, retirement payments, and pensions.  The only clarification provided by the Act is in Section 2, part 4, which states, “Nothing in this Act is intended to change current law treatment of when pension distributions are considered paid.”  This clarification preserves the rule that “pension distributions are considered paid upon entering retirement and not upon the issuance of each annuity check.”  See H.R. Rep. No. 110-237, at 18 (2007) citing Florida v. Long, 487 U.S. 223, 239 (1988); Maki v. Allete, Inc., 383 F.3d 740, 744 (8th Cir. 2004.)
“similar or related to”


Plaintiffs are entitled to back pay for the two years preceding the filing of the charge “where the unlawful employment practices that have occurred during the charge filing period are similar or related to unlawful employment practices.”  Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3.  The terms “similar or related to” are not defined in the Ledbetter Act.  Therefore, they are likely to be the subject of future litigation as employers assert statute of limitations defenses to back pay for some prior pay differences by alleging the prior pay differences were not caused by unlawful employment  practices that are “similar or related to” the practices that caused pay differences during the charge period.
Unchanged


The Act does not change the limit on recovery of back pay.  Employees are still only entitled to recover back pay for a maximum of two years preceding the filing of a discrimination charge under Title VII.  In addition, the Act does not prevent an employer from asserting that an employee’s claim is time-barred under the equitable doctrines of waiver, estoppel, or laches.  155 Cong. Rec. S754 (daily ed. Jan. 22, 2009) (statement of Sen. Mikulski).

Additional Failed Amendment

Senator Kay Bailey Hutchinson (R-TX) offered an amendment (SA 25) based on her Title VII Fairness Act (S.166) that would have started the 180 day limitations period running only when an employee reasonably suspects, or should reasonably suspect, the discriminatory action.  This kind of filing deadline, commonly known as a “discovery rule,” protects employees who are kept in the dark about pay disparities.  The Hutchinson amendment was defeated 40-55.
Recommendations for Employers

The Ledbetter Act makes it easier for employees to bring claims alleging pay discrimination.  It is also more likely that such claims will be pursued because of the publicity the Ledbetter Act received and the current tough economic climate.  To reduce the risk of potential liability, employers must review their human resources, benefits, and compensation practices to ensure they are consistently applied from the time of the employee’s hiring through the employee’s tenure with the company.  Because of the detailed documentation that would be needed to deny a claim that a discriminatory compensation decision had been made at any point during an employee’s tenure, employers need to make changes and take precautions to protect themselves, which will certainly be costly.  The following are some, but certainly not all, of the precautions an employer should take to minimize liability:

· Specific Criteria for Compensation Decisions
· Develop objective, measurable guidelines for compensation decisions to ensure decisions are made in a consistent and uniform manner within a job classification, work group, or department. 

· Training 

· Train managers and supervisors on how to conduct a performance evaluation.
· Explain to managers and supervisors during training that claims can be made on almost any personnel action and documentation as to the objective reasons for why decisions are made one way or another is necessary for the company to defend against these claims.

· Highlight to all employees during training that an internal complaint system exists and is available to address any concerns about inconsistencies in pay.
· Review 

· Adopt a system to ensure compensation decisions as well as terminations, promotions, discipline, or other personnel actions are reviewed by a committee or higher level management.

· Require supervisors and managers to sign a document which states their reasoning for any pay adjustments.
· Document Creation and Retention

· Document reasons for all pay decisions.
· Retain complete personnel files at least until the employee is deceased.
· Maintain contact information for former managers and supervisors, even if retired, who made decisions which might have affected compensation.  Periodically confirm the contact information is still correct.

· Conduct Self-Audit’s Now and Periodically in the Future
· Conduct a self-audit of all company positions to determine if there are any current pay differences, and if so, determine the rational for such differences.
Recent Decisions

The following are recent decisions which shed light on how some courts will interpret the new Ledbetter Act:
· Bush v. Orange County Corrections Department, 2009 WL 248230 (M.D. Fl. Feb. 2, 2009)

· Claim of unequal pay based on race and gender; claim that Defendant told them they could voluntarily transfer for promotion and transfer ended up being demotion

· Gilmore v. Macy’s Retail Holdings, 2009 WL 305045 (D.N.J. Feb. 4, 2009)

· Failure to promote based on racial discrimination claim

· Pheng Vuong v. New York Life Insurance Co., 2009 WL 306391 (S.D.N.Y. Feb. 6, 2009)

· Failure to promote based on discrimination (race and national origin) claim

· Leach v. Baylor College of Medicine, 2009 WL 385450 (S.D. Tex. Feb. 17, 2009)

· Termination and mistreatment in work environment based on racial discrimination

· Gentry v. Jackson State University, 610 F.Supp.2d 564 (April 17, 2009)

· Denial of tenure and decreased salary based on gender discrimination

· AT&T v. Hulteen, 2009 WL 1361539 (May 18, 2009)

· Pension Credits and Pregnancy related discrimination 

· Rowland v. CertainTeed Corp., 2009 WL 1444413 (E.D. Penn. May 21, 2009)
· Failure to promote and termination based on gender claim
· Rehman v. State University of New York, 596 F. Supp. 2d 643 (E.D.N.Y. 2009)
· Failure to rehire

